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PER BHAVNESH SAINI, J.M.

This appeal by assessee has been directed against the order of Ld.
CIT(Appeals)-4, New Delhi dated 21/05/2019 for A.Y. 2015-16,
challenging the levy of penalty u/s 271(1)(c) of the Income Tax Act,
1961.

2. Briefly the facts of the case are that the return of income
declaring loss of Rs. 76,67,319/- was filed. The AO completed the
assessment u/s 143(3) vide order dated 12.12.2017 at loss of Rs.
46,03,595/-. The AO while finalizing the assessment initiating the
penalty proceedings on three additions i.e. disallowance of interest u/s
36(1)(iii) Rs. 9,39,163/-, addition in respect of short term capital gain Rs.
13,37,998/- and disallowance of brokerage on sale of flat Rs. 1,57,790/-.
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The AO vide separate order levied the penalty u/s 271(1)(c) of the Act
which is confirmed by the Ld. CIT(A).

3. We have heard Ld. Representatives of both the parties through

video conferencing and perused the material on record.

4. Ld. Counsel for assessee referred to the notice u/s 274 read with
271 of the Act dated 12.12.2017 which was issued before levy of the
penalty in which AO has mentioned “have concealed the particulars of
your income or furnished inaccurate particulars of such income in terms
of explanation 1, 2, 3, 4 and 5.” Ld. Counsel for assessee therefore
submitted that since notices bad in law as it did not specify in which limb
of section 271(1)(c) of the Act penalty has been initiated, therefore,
issue is covered by judgment of Delhi High Court in the case of M/s
Sahara India Life Insurance Company Limited dated 2™ August, 2019. On

the other hand, Ld. DR relied upon the orders of the authorities below.

5. We have considered the rival submissions. We have seen the
contents of the show-cause notice dated 12.12.2017 reproduced above in
which AO has not specifically mentioned as to for which limb of section
271(1)(c) of the Act penalty has been initiated i.e. whether for
concealment of particulars of income or inaccurate particulars of
income. The notice is, therefore, bad in law as it did not specify which
limb of section 271(1)(c) of the Act, the penalty proceedings had been
initiated i.e. whether for concealment of particulars of income or
furnishing of inaccurate particulars of income. In the case of CIT Vs. M/s
SSA’s Emerald Meadows 73 taxman.com 241, Hon’ble Karnataka High
Court in the same circumstances confirm the order of the Tribunal,
whereby penalty was cancelled. Departmental appeal was dismissed.
The judgment of the High Court is confirmed by the Supreme Court by
dismissing the SLP of the Revenue Department reported in 73
taxman.com 248. Hon’ble Delhi High Court in the case of Pr. CIT Vs. M/s
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Sahara India Life Insurance Company Limited (2019) (8TMI 409) following

the above judgment dismissed the Departmental appeal.

6. In view of the above, we are of the view since show cause notice
issued before levy of penalty is bad in law and, as such, it would vitiate
the entire penalty proceedings. Thus, no penalty could be levied against
the assessee. In view of the above, we set aside the orders of the

authorities below and cancel the penalty.
7. In the result, the appeal of assessee is allowed.

Order pronounced in the open court.

Sd/- Sd/-
(ANIL CHATURVEDI) (BHAVNESH SAINI)
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